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In The Law  By Patrick Guevara

Heller and the Second Amendment: 	
A Constitutional Crossroad

Recently, I received an outdoor sports and recreation mail 
order catalog with the prominent notice on the cover page: 
“Possible drastic limitations on your Second Amendment rights 
have caused speculation and market uncertainty.  We have 
sold out everything that might be banned or taxed and we 
are scrambling to find more ammunition, magazines, and gun 
gear.  Supplies and prices change constantly as we struggle to 
find whatever we can while it is still legal and available.”  What 
a curious statement!  Why?  Last summer, the United States 
Supreme Court ruled in the landmark case, District of Columbia 
v. Heller (June 26, 2008), that the Second Amendment of the 
United States protects an individual’s right to keep and bear 
arms.  Heller is hailed by constitutional law professors as a “case 
for the ages” and “a constitutional crossroad”  because it is the 
first thorough examination of the Second Amendment and it is 
a once-in-a-generation case interpreting the meaning of 
the Bill of Rights.

The Bill of Rights is the common term for the first ten 
amendment of the United States.  Ratified in 1791, the 
Bill of Rights prohibits the federal government from: 
establishing religion or prohibiting religious practice; 
infringing the freedom of speech, of the press, of 
the right to assemble, and of the right to petition 
the government; infringing the right to bear arms; 
unreasonably searching persons and seizing 
property; and from depriving any person of life, 
liberty, or property without due process of 
law, among other fundamental rights.  The Second 
Amendment states that:  “A well regulated militia, 
being necessary to the security of a free state, the 
right of the people to keep and bear arms, shall not be 
infringed.”  Until Heller, state and federal courts have been 
divided on the meaning on the Second Amendment.   Some 
courts, including California’s state and federal courts, have read 
the Second Amendment narrowly as a “collective” right held 
only by a state’s official militia or National Guard.   

Heller – In District of Columbia v. Heller, the U.S. Supreme 
Court considered whether District of Columbia statutes 
prohibiting the possession of a handgun in the home violates 
the Second Amendment of the Constitution.  The original 
plaintiff, Dick Heller, is a D.C. special police officer authorized 
to carry a handgun while on duty.   Mr. Heller wished to keep a 
handgun at his home in D.C. for self-defense but was prohibited 
by a complete ban on private ownership of handguns, even at 
home.  Mr. Heller sued the District but lost on the trial court 
level.  He appealed and won in the federal appeals court.  The 
District then appealed to the Supreme Court which agreed 
to hear the case and answer the narrow question:  whether 
D.C.’s ban on handguns violates the Second Amendment rights 
of individuals who are not affiliated with any state militia, but 
who wish to keep handguns and other firearms for private use 
at home?  On June 26, 2008, the Supreme Court, by a 5 to 4 
decision, upheld the appellate court’s ruling striking down the 
D.C. gun statute as unconstitutional.  The dissenting justices 
argued that the Second Amendment right to keep and bear 

arms was limited by the introductory phrase “A well regulated 
militia”.  In other words, only the state militia has the collective 
right and not individuals.  Justice Antonin Scalia, writing for 
the majority, opined that, based on the text and history of the 
Second Amendment, the right is possessed by the individual.  
While it is common for appellate courts to rule on a statute 
based on their interpretation of the actual constitutional 
text, Heller is rare and instructive because the Court also 
considered the historical context of the constitutional right.  
The Scalia majority interpreted the Second Amendment not 
as understood today but as understood by the people who 
originally ratified the provisions.  Long story short, Justice 
Scalia examined the history of the right to bear arms dating 
back to the civil war, revolutionary war, and colonial times and 
concluded that the right to keep and bear arms was understood 
to be an individual right inherited from England and enshrined in 
the Second Amendment at the time it was ratified.  Therefore, 
the Second Amendment must necessarily be interpreted 

today as an individual constitutional right.  Justice Scalia 
admitted that while handgun violence is a serious 
problem in the US, certain policy choices (such as a 

complete ban on handguns) are taken “off the table” 
when constitutional rights were enshrined.  Justice 
Scalia further acknowledged that a large segment 
of the public think the Second Amendment is 
outmoded today with law enforcement agencies 
and a standing army to provide personal security.  

The majority opinion concluded that while the 
public policies of individual self-defense versus 

collective defense and gun regulation where 
“gun violence is a serious problem” are debatable, 
“what is not debatable is that it is not the role of [the 

Supreme Court] to pronounce the Second Amendment 
extinct.”  Heller is a clear example of an “originalist” 
interpretation in constitutional law.  Since Heller is less 

than a year old, it remains to be seen whether or not the 
appellate and trial courts are willing and able to follow Heller’s 
lead in constitutional issues.

California – Federal and state courts in California have 
consistently followed the collective interpretation of the Second 
Amendment.  In other words, no individual in California can 
claim a constitutional right to keep and bear arms.  If they do 
so, California courts will summarily dismiss such cases.  Thus, 
regulation of private firearms is nearly unfettered in California.  
In fact, the Brady Campaign, a leading gun control national 
organization, ranked California the first out of all fifty states 
in “Strength of Gun Laws.”  Heller did not change this view 
overnight.  Surprising to most laypersons and many lawyers, for 
that matter, the Bill of Rights (including the Freedom of Speech, 
Right to a Jury in criminal cases, etc.) only restricts the federal 
government and not the states.   In modern times, the Supreme 
Court has “incorporated” most of the Bill of Rights through 
the “due process” clause of the Fourteenth Amendment, 
which states that no “State shall deprive any person of life, 
liberty, or property, without due process of law.”  To date, the 
Supreme Court has not incorporated the entire Bill of Rights.  

(Continued on page 3)
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Personal Liability Found In Underground Storage Tank Case By Julie Rose

A California appellate court applied the “responsible 
corporate offi cer doctrine” in a recent decision (People v. 
Roscoe, 2008 WL 5378254) wherein it held two corporate 
offi cers personally liable for more than $2.4 million in civil 
penalties under the California underground storage tank 
laws.  Under the responsible corporate offi cer doctrine, a 
court can hold corporate offi cers in responsible positions 
of authority personally liable without piercing the corporate 
veil for violations of public welfare statutes that impose strict 
liability.  The Roscoes were offi cers, directors and shareholders 

of the Customer Company.  In 1994, an underground storage 
tank owned and operated by The Customer Company leaked.  
Cleanup of the leak did not proceed in a timely fashion and 
notices sent to the company by the Sacramento County 
Environmental Management Department were not timely 
addressed.  In 2002, the Sacramento County District Attorney 
fi led a civil lawsuit against The Customer Company and the 
Roscoes for violating the tank laws.  The complaint alleged that 
the parties failed to submit mandatory work plans for source 

In The Law  Continued . . .

In Duncan v. Louisiana, the Supreme Court developed the test 
for determining whether a Constitutional right is protected 
against state action is whether the rights are fundamental to 
the American legal system, “necessary to an Anglo-American 
regime of ordered liberty,” or “the most essential rights and 
liberties of the colonists.”  The Court of Appeals for the Ninth 
Circuit (which includes California) recently heard a case on this 
issue (whether the Second Amendment applies to California) 
entitled Nordyke v. King.  Nordyke is a local case involving 
the Alameda County Fairgrounds, here in Pleasanton.  The 
plaintiffs promoted guns shows at various public venues such 
as the Fairgrounds.  In 1999, the Alameda County board of 
supervisors passed an ordinance banning fi rearms 
on county property, including the Fairgrounds.  
The county cancelled the Nordyke’s gun shows at 
the Fairgrounds because of the ordinance, and the 
Nordykes fi led an action in the U.S. District Court 
for the Northern District of California on First and 
Second Amendment grounds, which they lost at 
the district court level.  The Ninth Circuit appellate 
court initially ruled against the plaintiffs’ Second 
Amendment claim on appeal but agreed to rehear 
this claim in light of the Heller decision.  The case 
was heard on January 15, 2009 in San Francisco 
and the decision is currently pending with great 
anticipation from both sides of the gun control/
right to keep and bear arms debate.

Scrutiny – In addition to the question of 
whether the Second Amendment applies to the states, the 
Supreme Court left open the question of how to scrutinize laws 
or regulations that affect constitutional rights.  Constitutional 
rights do have limitations.  For example, yelling fi re in a 
crowded theatre in the absence of an actual fi re is not 
protected by the First Amendment freedom of speech.   Thus, 
the Supreme Court has developed three levels of scrutiny of 
whether a law or regulation is unconstitutional or not.  The 
level of scrutiny depends on the importance of the right 
claimed by the plaintiff.  The fi rst is “rational basis review” 
review which asks whether the governmental action at issue is 
a reasonable means to an end that may be legitimately pursued 
by government.  Courts are very deferential to the state or 
federal government here and the plaintiffs lose nearly all such 
cases.  The second intermediate scrutiny is met if a regulation 
involves important governmental interests that are furthered 

by substantially related means.  Gender discrimination cases 
usually fall into this scrutiny.  The last level is “strict scrutiny,” 
which is applied to fundamental rights such as the Freedom 
of Speech.  This third level has a three part test to determine 
whether a law or regulation is constitutional or not.  First, 
it must be justifi ed by a compelling governmental interest.  
While there is no clear defi nition, such an interest is generally 
something necessary or crucial and not merely preferable 
(e.g.: national security).  Second, it must be narrowly tailored 
to achieve that goal or interest.  Third, it must be the least 
restrictive means to achieve the government interest.  In nearly 
all cases involving strict scrutiny, the law or regulation is struck 

down as unconstitutional.  Heller ruled that the 
test for Second Amendment constitutionality is 
not rational review but left open the question 
whether intermediate or strict scrutiny would 
apply.  Four justices, Chief Justice Roberts and 
Justices Alito, Thomas, and Scalia, are likely to rule 
“strict scrutiny” but they would likely need a vote 
from the “middle of the road” Justice Kennedy 
who would likely vote for an intermediate level.  
The issue of scrutiny as it relates to the Second 
Amendment will most likely be determined by the 
makeup of Supreme Court, which is likely why 
there is much anxiety (for gun rights advocates) 
and excitement (for gun control advocates) over 
the recent election of President Obama and 
his appointment of a generally pro-gun control 

Attorney General Eric Holder.  Suffi ce to say, it will be an 
interesting and educational several years in the law of the 
Second Amendment and the US Constitution in general.    

Legal Tip – While Heller involves a very narrow area of 
the law, it is instructive to government regulations and their 
effects on personal and business matters in general.  If a law or 
regulation unfairly affects a person or his or her business, one 
should always question and obtain legal advice as to whether 
it is constitutional?  Does it involve a state or federal law 
or regulation?  If federal, then the US constitutional applies 
directly?  If state, does it affect an incorporated constitutional 
right?  Even if it does not affect the federal constitutional rights, 
states have their own constitutions and can provide additional 
rights?  Lastly, it is important to understand what level of 
scrutiny the courts will apply?  If it’s a deferential scrutiny, then 
a case is not likely worth pursuing.

(Continued on page 4)
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Personal Liability Found In Underground Storage Tank Case  Continued . . .

removal, failed to take mandatory interim remedial actions to 
abate the release, failed to submit appropriate work plans and 
failed to timely submit mandatory quarterly reports.  

In 1994 the Customer Company notifi ed Sacramento 
County Environmental Management Department that one of 
its underground storage tanks had leaked over 3000 gallons of 
gasoline.  An environmental consultant was eventually hired 
to oversee the remediation.  The cleanup did not proceed in a 
timely manner and the department sent multiple notices to The 
Customer Company that it was in violation of the law.  John 
Roscoe, opened the letters and passed them on to an employee.  
The employee passed the notices on to the consultant to fi nd 
out how to resolve the matter.  Neither the employee nor 
anyone else from the Customer Company attempted to make 
sure the problems were addressed.  In 2002 the Sacramento 
County District Attorney fi led a civil law suit against The 
Customer Company and the Roscoes for violating the tank laws.  

Under the responsible corporate offi cer doctrine, the 
court found The Customer Company and the Roscoes jointly 
liable for $2,493,250 in penalties.  The court found that 
overall authority for company affairs was retained by John 
and Ned Roscoe.  They could have prevented or remediated 
promptly the noticed violations, but they did not exercise their 
responsibilities and power to use all objectively possible means 
to discover, prevent, and remedy any and all violations.  It was 
determined that had the cleanup been done promptly it would 
have cost approximately $400,000 instead of the $1.5 million 
paid by the State Underground Storage Tank Cleanup Fund.  

The Roscoes were not able to avoid liability by hiding behind 
the corporate entity.

On appeal the court found the following three essential 
elements were satisfi ed and imposed liability on the corporate 
offi cers.  (1)  The individual must be in a position of 
responsibility which allows the person to infl uence corporate 
policies or activities; (2) there must be a nexus between the 
individual’s position and the violation in question such that the 
individual could have infl uenced the corporate actions which 
constituted the violations; and (3) the individual’s actions or 
inactions facilitated the violations.  In holding the offi cers 
personally liable, the court found that overall authority for 
company affairs was retained by the two offi cers, they could 
have prevented or remedied promptly the noticed violations 
and they failed to correct the violations.

Implications – Corporate offi cers have been held liable 
for violations of environmental laws when they have taken 
an active role in the decision and operations process.  This 
case expands that liability by not letting corporate offi cers 
avoid personal liability by simply delegating the responsibility 
to someone else.  This personal liability could be further 
expanded to other areas of the law that are governed by 
statutes that provide for strict liability and are for protecting 
the public welfare.  Therefore, it is important that corporate 
offi cers are kept abreast of all areas of operation of their 
business and confi rm that the responsibilities that they have 
delegated to someone have been met.

CREAM OF ASPARAGUS SOUP

With credit to celebrity television chef, Jacques Pepin, 
I have taken the chef’s Cream of Asparagus Soup and 
modifi ed it for less fat, no cream and variations using 
broccoli and caulifl ower.

Ingredients:

• 2 bunches of asparagus (or substitute 4 bunches of
broccoli or 2 heads of caulifl ower)
• 1 white onion
• 3 cloves of fresh garlic fresh herbs to taste (I like 
using fresh oregano and sage, and occasionally thyme 
from the garden, all fi nally powdered.)
• margarine • salt • pepper • non-fat milk

Peel the stalks of the asparagus (not necessary 
for broccoli or caulifl ower). Cut asparagus into 
approximately 1” sections, segregating the tips into 
one corner of a large frying pan.  Boil the asparagus, 
along with the white onion (chopped, but not fi nely) 
and the garlic, as well as the herbs.
When the asparagus (broccoli or caulifl ower) is soft, 

remove the asparagus tips (or in 
the case of broccoli or caulifl ower, 
trim the fl owerets off the vegetable) 
and set aside.  Place the remaining 
asparagus (or broccoli or caulifl ower), 
onion, garlic and herbs in a food 
processor.  Add 5-10 tbls. of the liquid 
in which the vegetable was boiled.  Blend thoroughly until smooth.  Add 
approximately 2 tbls. of margarine and approx. 1 cup of nonfat milk to 
the blended soup.  Blend further until the soup is thick, but not pasty.  
Do not add too much liquid or the soup goes from creamy to liquidy.  
Add salt and pepper to the soup to taste.  Add the asparagus tips (or 
broccoli or caulifl ower fl owerets) to the soup mixture.

Makes approx. 4 servings.  

For a variety, you can add homemade baguette croutons and/or grated 
parmesan cheese to the soup before serving.  If you like the soup 
creamier, substitute butter for margarine and cream for non-fat milk.

The soup is very light and very low calorie.
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Fire Protection Scam  By Nancy Hargiss

Epicurean Delights  Ellen Solorzano

FOUR ONION SOUP 

Ingredients
2  Bunches scallions, cleaned   
2  Yellow Onions, peeled (see notes below)
6  Shallots, peeled    
3  Tablespoons Light fl avor olive oil
3  Cloves Garlic    
1  Quart Stock (see notes below)
1  Red Onion, peeled    
¾ Cup White wine (see notes below)
1  Teaspoon ground white pepper  
2  Cups Half-and-Half
1/8 Teaspoon salt

NOTES
   Stock: It can be Chicken, Vegetable, or LIGHT fi sh 
stock ( make “fi sh” stock from shrimp shells).
   White onions can be substituted for a more 
gentle fl avor.

Wine: The wine choice will move the overall fl avor 
of the soup to coincide with the entrée. Riesling, 
Dry or Golden Sherry, Chardonnay are the best 
choices.

1.) Cut off and reserve the top green portion of the 
scallions. Coarsely chop the white section. Chop 
the shallots and crush the garlic. Thinly slice the red 
and yellow (or white) onions.
2.) Heat the olive oil in a heavy 2 quart pan over 
moderate heat. When the oil is hot, add the shallots 

and the white portion of the scallions. Sauté for 3 to 4 minutes or 
until tender.
3.) Add the garlic and the sliced red and yellow (or white) onions. 
Sauté for 3 to 4 minutes or until garlic is a light brown in color.
4.) Add the stock, salt, wine and white pepper. Stir to combine. 
Reduce heat and simmer uncovered for 30 to 45 minutes or until soup 
has reduced by half.
5.) Stir in the half-and-half. reduce the heat to low and simmer 
uncovered for an additional 30 minutes.
6.) Make garnish during the fi nal simmer process. Take the reserved 
green tops of the scallions and slice into small rounds. 
7.) Remove the soup from the heat. Blend the soup to a silky texture 
using a hand blender or food processor (blender). Be careful as this is 
a very hot soup. 
8.) Ladle soup into bowls. Garnish each with a small mound of the 
scallion tops in the center of the bowl.

The chicken stock with Golden Sherry goes well with Chicken, Turkey 
Cornish Game Hens. The vegetable stock with riesling goes well with 
pork products.  Use a dry white wine for lamb and beef.  The shrimp 
stock aims at seafood in general. A sweet white wine is the match 
here.

This recipe started as a Saturday in the kitchen. The goal was to make 
a French Onion soup. I did not have all of the right stuff for that soup. 
So I improvised. Hindsight being 20-20, it’s actually better in many 
ways. Enjoy!

Business owners should be on the alert for anyone coming to 
their offi ces, stores or restaurants to service their fi re extinguishers, 
to service hood and duct systems, or to maintain automatic sprinkler 
systems. “American Fire Protection” (CSLB License #726110) 
has allegedly been using high-pressure sales tactics and deceptive 
methods to convince business owners to buy their service. 
The employees are said to impersonate fi re department staff 
having authorization to close down businesses for refusing 
inspection and/or subsequent repairs.

According to the Contractor State License Board 
website, “in many cases, when hired by the business owner, 
they will do sub-standard work without proper building 
code inspections. Investigators believe that American Fire 
Protection, which is based in Camarillo (Ventura County), 
operates throughout California, from the San Francisco Bay Area 
to Sacramento in the north, through the central valley counties of 
Tulare, Kings, Fresno, Madera, Merced and Mariposa, the San Luis 

Obispo coastal area and into Santa Barbara, Ventura, Los Angeles, 
Orange and other Southern California regions.”

Http://www.cslb.ca.gov/GeneralInformation/Newsroom/
PressReleases/PressReleases2008/News20081223.asp

A temporary restraining order has been issued against the company 
and its personnel restricting them from impersonating 
governmental fi re protection offi cials, falsely representing that 
they have serviced fi re protection equipment, and making 
untrue and misleading statements in connection with the sale 
or attempted sale of fi re equipment contracting services. 

A civil suit has been fi led in Tulare County to stop the 
company from engaging in “unlawful business practices,” under 
Business and Professions Code 17200 and 17500. Anyone who 
has contracted with “American Fire Protection” is urged to 

either contact the Tulare County Fire Department Fire Prevention 
Division at (559) 747-8233, or the Tulare County District Attorney’s 
Offi ce at (559) 624-1054.
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Briefly Speaking is offered as information only.  It is not intended as legal, tax, or investment advice and should not be substituted for the counsel of your personal advisor.

Dylan on the role of Wall Street
  “Steal a little and they put you in jail, 
steal a lot, and they make you a king.”
  “Fortune or fame, you must pick one or 
the other, though neither of them are to 
be what they claim.”
  “The executioner’s face is always well hidden.”
  “Ain’t no use jiving, ain’t no use joking, everything is 
broken.”
Dylan on the effect of the crises
  “Strange how people who suffer together have stronger 
connections then people who are most content.”
  “He not busy being born is busy dying.”
  “When you get nothing, you get nothing to lose.”
Dylan’s recovery plan
  “Let me forget about today until tomorrow.”
  “Love is all there is, it makes the world go around.  Love 
and only love, it can’t be denied.”

With apologies to Columbia Records.

Brian O’Dea

Quips & Quotes ~
A Poet Looks at the Economy

Those who know me are aware that I am a “Dylan freak.” 
Bob Dylan is, in my opinion, the reluctant poet of a 
generation.  I found it enlightening to look over his body 
of work and attempt to glean his views of our current 
economic crises.  Here goes:

Dylan on money
“Money doesn’t talk, it swears.”
  “Doesn’t matter how much money you got, there’s only 
two kinds of people. There’s saved people and there’s lost 
people.”
  “What’s money?  A man is successful if he gets up in the 
morning and goes to bed at night and in between does what 
he needs to do.”
  “I think you will find when your death takes its toll, all the 
money you make will never buy back your soul.”

Dylan on the economic stimulus recovery plan
  “If you need somebody to trust, trust yourself.”
  “Lets not talk falsely now, the hour is getting late.”
  “Maybe someday you’ll understand that something for 
nothing is everyone’s plan.”


