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Estate Taxation of Resident Alien Estates 
By Pamela Young 
 
Citizen and non-citizen residents of the U.S. are subject to 
estate tax on all their assets, worldwide. At present, the estate 
tax increases progressively, to a maximum of 49% of the value 
of a decedent’s property. Under recently enacted law, this 
percentage will be reduced incrementally until 2010, when the 
estate tax will be repealed. Estate planners and taxpayers are 
uncertain, however, whether the law will remain in effect long 
enough to cause total repeal. The discussion below presumes 
that the new tax law will be modified so that some amount of 
estate taxation will continue to apply.  
 
Estate Tax Deferral for Citizen v. Non-Citizen Spouses 
 
When one member of a marriage dies with a taxable estate 
and the surviving spouse is a U.S. citizen, the surviving spouse 
enjoys deferral of estate taxes on decedent’s property gifted 
to, or used by the surviving spouse. This tax deferral is re-
ferred to as the “marital deduction.”  The marital deduction is 
a valuable tool in planning for the care and comfort of a surviv-
ing spouse.   
 
If the surviving spouse is not a U.S. citizen, generally, the defer-
ral of decedent spouse’s estate taxes until death of the surviv-
ing spouse is not available. However, with careful estate plan-
ning, non-citizen spouses may obtain a similar tax deferral by 
creating a special trust. Specifically, non-citizen surviving 
spouses are entitled to deferred estate taxation on property 
contributed from decedent’s estate to a Qualified Domestic 
Trust (“QDOT”). Such trusts allow tax deferral until principal 
of the trust is distributed to the surviving spouse, or until 
death of the surviving spouse.   
 
To satisfy federal regulations concerning QDOTs, the trust 
instrument must contain certain provisions. For example, in-
come from the trust must be distributed at least annually to 
the surviving spouse (such income is not subject to estate tax. 
However, income distributions, unless otherwise exempted, 
will be subject to income tax.)  Also, at least one trustee of the 
QDOT must be a U.S. citizen; if the property in the trust is 
valued at more than $2,000,000, the trustee may have to be a 
domestic bank. 
 
Maximum Use Of Estate Tax Exemptions 
 
The QDOT provisions can be included in a family trust that is 
also designed to make maximum use of the available estate tax 
exemption amounts. This amount, currently $1,000,000, is the 
value of assets that can be gifted either during the lifetime, or 
at the death of each spouse. In large estates, if the first spouse 
to die leaves his/her interest in the estate to the survivor in its 
entirety, the first spouse never utilizes his/her exemption. A 
properly drafted family trust contains an exemption or by-pass 
subtrust which serves to utilize the exemption of both 
spouses, by reducing the taxable estate of the second spouse. 

No Gift Tax Deferral for Non-Citizen Spouses 
 
Lifetime gifts made by U.S. citizens and non-citizen residents 
are subject to gift tax. Under present law, no gift tax is trig-
gered unless the value of all gifts to one donee exceeds 
$11,000 in one year. This amount is referred to as the “annual 
exclusion.”  Accordingly, each year a donor may gift up to 
$11,000 of assets to each donee without gift tax. Lifetime gifts 
between U.S. citizen-spouses are not limited by the annual 
exclusion amount.   Instead, such gifts are allowed as a marital 
deduction, for any amount.   
 
However, if the donee spouse is a non-citizen, a different rule 
applies. For such donees, there is no marital deduction. Gifts 
from a spouse to his or her non-citizen spouse will trigger gift 
tax. However, the annual exclusion amount for such gifts is 
$110,000. The annual exclusion amount provides an opportu-
nity for tax planning between spouses. If one spouse, for exam-
ple, has significantly more assets than the other, the richer 
spouse can move assets out of his or her estate by gifting as-
sets worth up to $110,000 to the poorer spouse each year. 
Under the gift limitations in effect for 2003, the richer spouse 
could gift $990,000 to the poorer spouse over a nine-year 
period, without incurring gift taxes. The purpose of the gifts is 
to increase the poorer spouse’s estate to an amount that can 
pass at his or her death without incurring estate tax. As addi-
tional benefit, if properly transferred, the gifts may be assets 
available to support the non-citizen spouse without the restric-
tions (or the tax upon distributions) of a QDOT. Depending 
upon several factors, upon the death of the surviving spouse, 
his or her assets in excess of the exemption amount may still 
be subject to estate tax.  (Recall, however, that future exis-
tence of the estate tax is not certain.) 
 
QDOT that Functions as Family Trust Prior to First 
Death 
 
In order to save estate taxes when the surviving spouse is a 
non-U.S. citizen, a QDOT need only come into being at or 
immediately after the death of the first spouse. However, 
trusts can accomplish more than tax goals. For taxpayers with 
young children, or with elderly or disabled relatives, a revoca-
ble trust with provisions to create a QDOT when needed, 
would allow the taxpayers to protect their assets and their 
loved ones in the unlikely event of the taxpayers’ early deaths. 
Such a trust would allow the taxpayers, as trustors, complete 
access to the assets in the trust. The trust instrument would 
contain instructions to the persons the taxpayers choose to 
serve as trustee after their deaths. Such instructions would 
include, for example, the ages or conditions upon which chil-
dren are to receive shares of the taxpayers’ estate after the 
their deaths.   
 
Probate Fees as Avoidable Cost of Administration 
 

(Continued on page 5) 



 
New Developments for Landlords 
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By Phillip G. Vermont 
 
In January 1, 2003, many new statutes took effect which will be 
of great importance to landlords. 
 

Termination Notices 
 
The legislature modified California Civil Code, section 1946.1, 
applicable to the termination of month-to-month leases, to 
require the owner of a residential rental unit to give at least 
sixty days’ notice prior to terminating the tenancy. However, 
the owner need only give thirty days’ notice for a tenancy of 
less than one year. 
 

The statute also indicates that, if a landlord is terminating a 
tenancy of a property where the owner has contracted to sell 
the unit and an escrow has been opened, then thirty days’ no-
tice is still permitted (so long as the notice is given no more 
than 120 days after the escrow has been established).   
 

Security Deposits 
 
California Civil Code, section 1950.5 (Security Deposits for 
Residential Properties), has also been significantly modified. This 
section now requires that, within a reasonable time after notifi-
cation by either the tenant or the landlord of the intention to 
terminate the lease, the landlord must notify the tenant in writ-
ing of his or her option to request an initial inspection and of 
the tenant’s right to be present at the inspection. At a reason-
able time, but no earlier than two weeks before the termina-
tion or the end of the lease date, the landlord or the agent of 
the landlord shall, upon the request of the tenant, make an ini-
tial inspection of the premises prior to any final inspection the 
landlord makes after the tenant has vacated the premises. The 
purpose of the initial inspection is to allow the tenant an op-
portunity to remedy identified deficiencies in order to avoid 
deductions from the security deposit. If the tenant chooses not 
to request an initial inspection, the duties of the landlord under 
this modified statute are discharged. If an inspection is re-
quested, the parties shall attempt to schedule the inspection at 
a mutually acceptable date and time. The landlord must give at 
least 48 hours written notice of the date of this inspection. The 
landlord must proceed with the inspection whether the tenant 
is present or not, unless the tenant previously withdrew the 
request for the inspection. 
 

Based on the inspection, the landlord must give the tenant an 
itemized statement, specifying repairs or cleaning that are pro-
posed to be the basis of the deductions from the security de-
posit. Thereafter, the tenant has the opportunity, during the 
period following the initial inspection until termination of the 
tenancy, to remedy the identified deficiencies. 
 

 Further, the statute now states that the bad faith retention by 
a landlord, or a landlord’s successors, of the security deposit or 
any part of it in violation of the statute, may subject the land-
lord or the landlord’s successors to statutory damages of up to 
twice the amount of the security deposit in addition to the ten-
ant’s actual damages. 
 

 It is strongly suggested that all landlords of residential property 
obtain a copy of California Civil Code, section 1950.5, and read 
it carefully. 
 

 Landlord Access to Rental Properties 
 

 California Civil Code, section 1954, has also been modified, 
this section addresses when and how a landlord may enter the 
residential rental property during the tenancy. The statute now 
states that the landlord must give the tenant reasonable notice, 
in writing, of the landlord’s intent to enter. The landlord may 
enter only during normal business hours. The modified statute 
now requires that the notice be personally delivered to the 
tenant, left with someone of a suitable age at the premises, or 
left on, near, or under the usual entry door of the premises, in 
a manner in which a reasonable person would discover the 
notice. The notice may now also be mailed to the tenant. Mail-
ing of the notice at least six days before an intended entry is 
presumed reasonable notice. 
 

 If the purpose of the entry to the premises is to show the 
dwelling to actual or perspective purchasers, the notice may 
then be given orally, in person or by telephone, if the landlord 
or his or her agent has notified the tenant in writing within 120 
days of the oral notice that the property is for sale and that the 
landlord or agent may contact the tenant orally for the pur-
poses of the inspection. 
 

 Finally, the court in Syufy Enterprises, LP v. City of Oakland a 
Bay Area Court of Appeal decision decided December 20, 
2002, held that when a master commercial tenant rejects a 
lease in bankruptcy, the privity of estate is terminated between 
the landlord and the tenant, including subtenants. As soon as 
the master lease is rejected, the landlord has an unconditional 
right to regain possession of the entire parcel, including the 
subleased portion. The Court held that a subtenant such as 
Syufy does not retain a right of possession under these circum-
stances.   




